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(In session at

CHAI RMAN RI TCHI E:

Ritchie calling to order

9:06 a.m)
This is WIliam

t he conti nuati on of

heari ng on the New Mexi co Conpensati on Fund

Advi sory Board. This is

good way through the presentation,

hopefully we can do this

the second day. W are a
and so

in atinmely fashion today

and finish up everything for sure.

So, let's have a role, please of the
members of the Board and then we'll begin.

MS. LUERA: Chairman Ritchie.

CHAI RMAN RI TCHI E: Her e.

MS. LUERA: Vice-Chair Love.

MS. LOVE: Here. Good norning:

MS. LUERA: Good norning. M. Clark.

MR. CLARK: Her e.

MS. LUERA: M. Dekl eva.

MR. DEKLEVA: Her e.

MS. LUERA: M. Vargas.

MR. VARGAS: Her e.

MS. LUERA: M. Autio.

MR. AUTI O Her e.

MS. LUERA: M. Spitzer.

(No response.)
MS. LUERA: Ms. Steven.
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MS. STEVEN: Her e.

MS. LUERA: And M. Martinez.

MR. MARTI NEZ: Her e.

CHAI RMAN RI TCHI E: Thank you.

Okay. So please, M. King [sic],
continue where you left off.

MR. BARENBERG: Il'"m M. Barenberg. I
represent --

CHAlI RMAN RI TCHI E: " m sorry. ' m
trying to keep things sinmple.

MR. BARENBERG: So |"mgoing to call up
the report that we had been | ooking at yesterday.

ROBERT WALLI NG

was called as a witness and, having been
previously duly sworn, was exam ned and testified

as foll ows:

CONTI NUED EXAM NATI ON
BY MR. BARENBERG:

Q. M. Walling, there were a coupl e of
foll ow-up issues from yesterday that | wanted to
go over before we get on to the main topic.

So there was a question about what was
included in the surcharges, and are you able to
clarify that now?

A. Yes. |*ve been able to confirmwith ny
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staff that the hospital surcharges and i ndependent
physi ci an surcharges in the analysis exclude the
deficit surcharges. So as we di scussed yesterday,
the deficit surcharges really don't bring with
them new | oss exposure, so it wouldn't be
appropriate to use that in the reserve anal ysis or
the rate indications and so they are not in.

Q. Do you need to show in any of the

exhi bits where that comes in?

A. No. | think we've docunmented that
yest er day.
Q. And then there was a discrepancies in

one of the hospital numbers that was brought up
yesterday; were you able to resolve that?

A. Yes. So, in exhibit -- in Funding
Summary, Page 3, which is Page 34 of the report,
we show anal ysis that allocates the current
hospital fund reserves to eight different
hospitals. And we had a discrepancy of just shy
of $2 mllion in the U timte Losses in Colum 4.
What we identified is that at the time of this
anal ysis, one of the hospital systems and --

THE W TNESS: Debbie, do you know who it

MS. LUERA: Ot ero County.
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A. Yeah, but they're in here. There's a
hospital systemthat is not in this analysis
because they've left the fund, so the discrepancy
we have is that the surcharge dollars for that
system the paid |osses for that system and the
reserves associated with that system are all --
have all been renmpoved fromthis analysis to the
extent that that system canme back into the Fund,

t hen obviously we'd update the analysis. But
that's the discrepancy, is that there's a system

t hat was participating in the Fund that is not, as
of the time of this study.

Q. (By M. Barenberg) So yesterday we
had -- actually, et me ask, are there any further
foll ow-up questions on those two topics?

(No response.)

MR. BARENBERG. Yesterday we had
finished with the topic Indicated Deficits and
Al l ocati ons, and sone Board nenmbers had asked sone
questi ons. Before we go on to the next topic, are
t here any questions on the indicated deficit and
al |l ocations?

MR. CLARK: This is Troy Clark. Just
one quick question. |If | understand the first

response, that was that the excess deficit
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repayi ng surcharges were not included
anal ysi s.

THE W TNESS: Correct.

in the

MR. CLARK: Are they included to the

fund bal ance provisions?

THE W TNESS: They are. So the fund

bal ance that we're showing in Fund Summary Page 1

and | think 2, is actually fromthe published

financial statements of the Fund and so they do

reflect the income associated with the 2022

deficit surcharges.

MR. BARENBERG: Any ot her questions?

Q (By Mr. Barenberg) Okay, so our next

topic is the indicated surcharges for

physi ci ans.

So, M. Walling, the purpose of this

hearing is to set surcharges for the upcom ng

year; is that your understanding?

A. Correct.

Q. And the |l oss reserve and deficit
anal yses that you went over yesterday, those
support the surcharge cal cul ations?

A. They do.

Q. | want to turn to Exhibit 4 on Page 44.
And does this exhibit show the overall indicated
surcharge?
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A. The overall base surcharge changed, yes.

Q. Okay. And what was it that | said
i ncorrectly?

A. There's couple of other proposed changes
that aren't reflected in this exhibit that are
refl ected on Page 43 instead of Page 44.

Q. Do you need to go to Page 43 right now?

A. No. | actually want to start with 44
ri ght now.

Q. Okay. So could you describe the methods
of the functions that underline this date.

A. Sure. This is an actual methodol ogy
called a loss ratio rate indication. The idea is
that we take historical |oss ratios and make sonme
adj ustnments for coverage differences, inflationary
differences to estimate what we think the |oss
ratio for the programis going to be in the com ng
year, conpare that to a break-even loss ratio to
conpute the indicated rate redundancy or rate
need.

And so what you'll see is that we | ook
back ten years, we, as we discussed yesterday,
bring all those surcharges on |evel; we take the
ultimate | osses fromthe reserve study; we make an

adj ustnment for the cost of living adjustment in
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t he damage cap for the Fund; we also make an
adjustment for inflationary trends.

So what you see in Colum 6 is the
trended ultimate | oss ratio after adjusting for
hi storical rate changes, after adjusting for the
current coverage |limts, and after adjusting for
inflation. And you'll see those |oss ratios vary
froma | ow of 54 percent in 2015, to a high of
155 percent in 2018.

We conpute four different averages,
| ooking at all years, and then different subsets.
You'll notice all these of the subsets ignore the
two nmost recent years, it's because the | oss
experience for the two nost recent years i S SO
green, that we know very, very little about what
the ultimate claims are going to | ook |ike for
t hose two years.

Based on those four averages, we sel ect
a loss ratio for the com ng year of 119 percent.
We then | ook at the expense expectation for
| osses, which is 8.3 percent of surcharges and
al so the nonl oss expenses, which are 2.1 percent
of surcharges, to compute what the indicated --
you also notice we tal ked yesterday a | ot about

di scounting, and you'll see that .835 is
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essentially giving full discounting credit, we're
not adjusting the discounting for the prospective
funding for the supporting assets. The logic
there is, if we're really |ooking at the
prospective year, it kind of stands on its own and
so there isn't any need for the funding anal ysis
to adjust or modify that discount assunption. So
we're actually giving full credit for the tinme

val ue of noney in the rate indication.

After all of these adjustnents, Row 13
says that to cover all of the expenses, to pay all
of your | osses, there's an inconme need of
19.6 percent. The current projected surcharges,
excluding deficit surcharges, is 17.8 mllion and,
t herefore, just taking the ratio of those two, the
I ndi cated need is 10 percent.

So it's a |long-wi nded way of sayi ng,
after adjusting for inflation, changes in the
damage cap, inflationary trends and the funds,
| oss related and nonl oss rel ated expenses, the
I ndi cat ed surcharge need for the Fund for the
| ndependent physician/surgeon is 10 percent.

Q. And by "10 percent," do you mean a
10 percent increase over |ast year?

A. Correct.
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Q. And when you refer to Line 13, you said
19.6 percent; did you mean 19.6 million --

A. 19.6 mllion. Sorry.

Q. |*'m going to junmp for a monment to Page
19 of the report, that should be Page 21 of the
PDF, and there's a table here. Can you wal k us
t hrough what this shows.

A. So this is the consumer price index from
t he Bureau of Labor and Statistics.

Q. Looking at -- let's see, the
"relativity"?

A. Oh, |I'"msorry. Sorry, sorry. Did | get
the right --

Q. You got it right, I got it wong. | was
one page off. So Page 22 of the report, numbered
Page 22 of 91.

A. Now | have it in the correct place.

Q. So what is this showing, this table?

A. So one of the things we're tasked with
Is to | ook at by physician specialty to identify
any class assignnments that would suggest an
adj ust ment up or down, based on the individual
risk characteristics of a specific specialty.

The way we do that is we pull the

relativities for the I ndiana and W sconsin Pati ent
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Comp Fund to give us a sense of what other patient
conp funds are doing. W also pull publicly

avail able rate filings of the | eading medical
professional liability witers in New Mexico to
give us a sense of what the rate relativities for
the primary layer, that first-dollar |ater |ooked
li ke.

Based on that conpetitive anal ysis,
| ooki ng at ot her PCFs and | eadi ng New Mexico
writers, we've actually proposed a nunber of
changes, generally decreases, interestingly. And
so what you'll see is, for exanple, radiology
di agnostic without surgery, we're proposing to
move from Class 2 to Class 3, that would be an
I ncrease of 20 percent.

Conversely, oncology m nor surgery we're
proposing a nove from Class 5 to Class 5A, which
is actually a decrease of 18 percent. Because
there are generally nmore decreases here than
I ncreases, the overall inpact of this will be to
reduce -- if this change was approved, the overall
| mpact of this change would be to reduce overall
surcharge income by alnost a quarter of a mllion
dol | ars.

Q. And is that change after the 10 percent
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i ncrease?

A. It's actually -- it's multiplication so
it doesn't really matter whether it's after or
before, but it is separate and distinct fromthe
base rate change.

Q. All right. |'mgoing to go back to
Exhi bit 4, Page 2 on Page 44 that we've been
| ooki ng at before. Does the change in 10 percent
in Line 14 contenplate the cost of living increase
for nonmedi cal coverage limts?

A. I f does not.

So it adjusts to the current |evel but
not to the prospective |evel.

Q. So the amount that the physicians -- so
the cost of living increase, that applies only to
the cap for nonmedi cal damage; is that correct?

A. Correct.

Q. And the anount that the physician pays,
t hat does not increase with the cost of living; is
that correct? So the total cap goes up but the

anmount the physicians are responsi bl e remains

constant; 1s that fromthe statute?
A. Ri ght .
Q. And so, over time, the PCF is an

i ncreasi ng percentage of nonnmedi cal damages and
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t he physicians pay a decreasing percentage; is
t hat correct?

A. As a percentage, yes.

Q. Okay. And did you take into -- did you
consi der what effect that m ght have on the PCF?

A. Yes, but not on Page 44.

Q. OCkay. |s there a page we want to | ook
at ?

A. Yes. Go back to Page 43. And so what
M. Barenberg has been identifying is there are
really three components to the proposed rate
change. The first is the base rate change, the 10
percent. You can see that in Colum 1, that the
I ndi cati on, based on the data as of 12/31/22, is
t hat overall surcharges need to go up by 10
percent.

However, if that class plan change is

adopted, that reduces surcharge inconme by about a
guarter of a mllion dollars and to get back to an
actuarially reasonable | evel of surcharges, you
need to essentially off balance that. And so if
you i npl ement the class change, then, to offset
that, the base surcharges need to increase by
2.3 percent, basically to offset.

Finally, because the nonmedi cal damage
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cap is increasing, per statute, there needs to be
an increase of about 5.7 percent, just to keep up
with the increase in the -- in the nonmedi cal
damage cap.

So the cunul ative effect, the
mul tiplicative effect of a 10 percent base change,
plus a 2.3 percent offset for a class plan change,
plus or times the 5.7 percent increase for the
nonmedi cal damage cap increase is a total
i ndi cated rate change of 18.9 percent. And you
can see that in Colum 4.

Q. And either on this page or on Page 44,
what was the |evel of statistical confidence that
you use?

A. Those are expected levels. So as we
di scussed yesterday, expected for an actuary
usual ly, about a 55 percent |evel of statistical
confidence. And as we discussed yesterday, we
al so wanted to show a 75 percent confidence |evel
scenario, that's detailed on Page 45 and
summari zed in the second row of Page 43.

The only difference there is, instead of
a 10 percent increase to fund at a 75 percent
confidence |level, requires an 18.9 percent base

rate change instead of a 10 percent.
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Q. And then going back to 43, you had
sonme -- Colums 11 and 12 give some different
numbers for the surcharges?

A. Right. |If you recall yesterday, we, in
the -- on Pages 31 of 91 and 32 of 91, we were
asked to provide two different scenarios for
al l ocating the funds allocated by the Legislature
for 2023, one was a 75/25 allocation between the
physi cians and the hospitals; the other was a
50/ 50 allocation. That results in two different
| evel s of deficit surcharges. And so what you're
seeing in Colums 5 and Colum 11, are sinmply the
di fference between the two different allocations
of the Legislatve allocation of funds.

Q. So what is your recommended rate change
for the Superintendent?

A. The recomended rate change is the -- is
to adopt the physician specialty changes, al ong
with a base surcharge increase of 18.9 percent,
and the deficit surcharge then woul d be
32.7 percent of the nondeficit surcharges. So,
essentially, the deficit surcharge would be an
addi ti onal percentage of the nondeficit surcharge
dol I ars.

MR. BARENBERG. Are there there any
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gquestions for M. Walling before going on to the
next topic?

MR. CLARK: Troy Clark, |'ve got one
guestion: Are you thereby nmaking the
recommendation to OSI that they adopt a 75/25
split of the allocation --

THE W TNESS: No -- so I'll let you
finish.

MR. CLARK: Do you use that 32.7 as the
hypot heti cal between the two?

THE W TNESS: For the purpose of
providing a couple of illustrations to the Fund, |
was asked to present two different hypothetical
all ocations of those funds. |'m not expressing an
opi ni on on how those funds ought to be all ocated,
so, basically | was asked to provide two
i llustrative exanples, obviously if the Board
chooses to -- or the Comm ssioner -- | guess if
t he Conm ssioner would choose to do sonet hing
different with that, then we'd need to update the
analysis for a different allocation.

MR. CLARK: So to be clear, your
recommendation is the 18.9 percent, which is the,
we use the word "average" there, 55 percent |evel

of certainty and then adding to that upon the
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Superintendent's decision between the allocation,
32. 741 or some other nunber.

THE W TNESS: That's accurate.

MR. CLARK: No further questions.

CHAI RMAN RI TCHI E: Any questions --

MS. LOVE: This is --

CHAI RMAN RI TCHI E: Go ahead, Kat hy.

MS. LOVE: This is Kathy Love. M first
guestion is, is there anyplace where you have a
chart that shows by provider specialty -- well,
actually, let me back up. |Is the surcharge for
the deficit the same across the board, regardl ess
of specialty?

THE W TNESS: It the sanme percentage --

MS. LOVE: Or is it -- go ahead.

THE W TNESS: Sorry. |It's the same
percentage of their otherw se applicable
surcharges, so it's a percentage add-on, not a
dol | ar add- on.

MS. LOVE: Got it. Got it.

Woul d we be able to see -- probably if |
was good at math, | could probably figure this out
mysel f, but would we be able to see a breakdown by
the class specialty, this is the surcharge that

you're recommendi ng and then this is what they
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woul d have to pay as a percentage for the deficit?
THE W TNESS: | think we produced it,

|*ve just got to figure out where the heck it is.
M. Barry -- M. Barenberg, can you

pl ease go to Page 42 of ny report.
MR. BARENBERG: Okay.

THE W TNESS: Actually, 40 -- let's go
to 41.

MR. BARENBERG: We're there.

THE W TNESS: So Page 41 of 91 | abel ed
Exhi bit 3, Page 1, shows the independent -- so, in

Colum 3 shows the expected value of the indicated
surcharges by class, you'll see that varies from
Class 1 at $5,145, to Class 10 at 44,585. You can
also see in Colum 2A what the current surcharges
are. And then you can see in Colum 11B as in
"boy," what the expected value of the deficit
surcharges are. Now, this is assum ng -- as was
poi nted out, this is assum ng that the 75/25
al l ocation was i nmpl enent ed.

And so for a Class 1 physician, which is
typically nonsurgical internal medicine type,
ENTs, stuff |ike that, the surcharge would be
$5, 145, the deficit surcharge would be an
addi tional 1,680.
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Conversely, for the high-risk surgical
classes, the Class 10, the surcharge woul d be
44,585, and the deficit surcharge would be an
addi ti onal 14, 558.

MS. LOVE: Thank you. One nore
question, which is, in order to do a fair
determ nation as to how the split of the recent
Legi sl ative infusion should be acconmplished, would
it be helpful for you to | ook at the data that |
was aski ng about yesterday, which is specifically
t he historical data of how much was recommended in
I ncreased surcharges and how nuch was actually
I ncreased in the surcharges so that we can see how
much has not been paid in increases over the
years?

A. | don't know how useful that would be,
from-- purely froman actuarial perspective,
ultimately the call on that allocation is not
m ne, comm SSi oners.

MS. LOVE: Okay.

And we only have data going back to
2022, in terms of the split in payouts between
hospitals and i ndependent physicians; is that
ri ght?

THE W TNESS: |'m sorry, repeat the
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guesti on.
MS. LOVE: Yeah, it was a bad question.
The data that we have on settl enment,
until 2022, did not give us an accurate picture of

how the deficit should be split between

I ndependent physicians and hospitals, it's only
starting in 2022 that we started having that data;
I's that right?

THE W TNESS: It's only been provided in
the analysis. As we identified yesterday, the
number of years that the majority of the hospitals
have been in the Fund is, what, six years. And,
so as you're rolling additional full years with
$30 mlIlion of hospital surcharges on, that's
I nherently going to be a moving target, just as
t he rel ati onship between the surcharge revenue
from the i ndependent physicians and the hospitals
changes.

So, if you get ny point, you know, five
years ago, alnost a hundred percent the surcharge
revenue, historically, would have been associ ated
with the independent physicians; today, it's a
much different mx of |oss exposure. So, | don't
think it's really as conpelling or useful to go

backwards as you m ght think, sinply because every
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year you go back, you're taking $30 mllion worth
of hospital surcharges kind of out of the
conversati on.

So I think the shifting and the
accunul ated exposure is nore inportant than Kkind
of casting back to what things |ook Iike in 2020.

CHAI RMAN RI TCHI E: Okay. | had a
guestion. The -- in table -- the table on Page
43, deficit surcharge and the percentage of
surcharge, so what that's saying is that the
percentage we're paying out of your total
surcharge, that goes towards the deficit that's
t hat nunber.

THE WTNESS: It's in addition to. So
I f you |l ook at inmmediately -- well, two pages
previously, that 32.7 percent is a charge in
addition to the underlying surcharge. So the
Class 1 pays 5,000 in nondeficit related surcharge
and then the 32.7 percent is in addition to that.

CHAI RMAN RI TCHI E: Okay. Thank you.

Q (By M. Barenberg) And the 32.7
percent, that's 32.7 percent of the base
surcharge?

A. Of the appropriate base surcharge for

t hat specialty.
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Q. It's not an additional 32.7 percent

I ncr ease.
A. Correct -- well -- correct.
MR. AUTI O This is Nick Autio. First,
correct me if |I'mwrong, but when you were

di scussing the proposed class changes --

THE W TNESS: Yes.

MR. AUTIO -- you're | ooking at data from
| ndi ana, W sconsin and also from | arge
professional liability witers in New Mexico, do
you consi der actual data fromthe PCF from cl ains
paid fromthe PCF when you're |ooking at those
cl ass changes that have been proposed?

A. We have in the past and, candidly, from
an actuarial perspective, there just aren't enough
claims to be statistically credible. If you're
| ooki ng at the claims frequency by individual
specialty, you chop that |oaf of clainms data into
crunbs pretty quickly, and it's just from an
actuarial standpoint, it's not statistically
credi ble for the purpose of settings those
relativities.

As an informational item if you want to
see the nmore detailed analysis by specialty, it's

Appendi x 11, and it will give you a really nice
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sense of the data we're starting from TDC and Med
Pro and the other two patient conp funds and ki nd
of our thought process when it comes to making

t hose specialty changes.

Q. And on Page 22 of your report, which
goes back, there's a proposed 5.9 percent increase
general and famly practitioners, in the third
colum there, it states exposure, does that
represent the fact that there were nonpaid clains
to a --

THE W TNESS: Exposure. So it's
full-time equival ent physician counts.

MR. AUTI O: Okay.

THE W TNESS: So this particular -- this
Is not the main famly practice specialty, this is
a nonmaj or surgical class for GPs, so there are
literally, statew de, only nine practitioners in
the Fund that are in this specific classification.
So, for exanple, you can see there's 144
radi ol ogi sts, 108 general surgeons. So the intent
was to try and provide sonme informati on about how
many heal t hcare providers would be inpacted by
t hese changes.

MR. AUTIO: Okay. Correct me if I'm

wrong, but | believe if those class changes were
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adopted by the Superintendent, that would tack on
additional 2.3 percent to the overall surcharge?
THE W TNESS: Correct. So one way of
thing about it is on oncology m nor surgery would
go down 18.2 percent based on the class change,
but there would actually be a 2.3 percent offset
to oncology and all other specialties to offset
t he reduction that oncol ogy got.
MR. AUTIO. And can you help those of
t he Board and the Superintendent understand, if
she chose not to adopt those class changes, what
| mpact do you foresee that having in The Fund?
THE W TNESS: It's a question of does
maki ng these class changes create a more fair and
equitable or in actuary speak, the actuari al
term nology is the rate can't be excessive, they
can't be inadequate and they can't be unfairly
di scrim natory. And the question here is, does
maki ng these changes get each individua
specialty's surcharges closer to the actual best
estimate, if you want to think of it that way.
So in terms of overall actuari al
soundness, the payment after surcharges,
i mpl ementing the 10 percent increase, not

I mpl ementing this, is equivalent to taking the 10
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percent plus the 2.3 and inplenmenting this, they

both get you the same total surcharge revenue, so

yeah.

MR. AUTI O: Under st ood.

The | ast area | wanted to address with
you is -- so on Page 44 of your report of Exhibit

4, Page 2, you have "Projected U timte Losses" in
2022 as 17.5 mllion, correct?

THE W TNESS: Yeah.

MR. AUTIO: And when | | ooked at Exhi bit
2, Page 40 of your report, |ooking back,
historically, in terms of paid | osses, and |
recogni ze that claim in recent years have not
mat ured and those numbers are going to go up but
we haven't seen anything -- well, anything within
$2 mllion, 17.5 mllion, since 2011; is that
correct?

THE W TNESS: |'m going to quibble with
you maki ng a conpari son between ultimate | osses
and paid | osses.

MR. AUTI O Okay.

THE W TNESS: Because | woul d suggest to
you that the 2018 year, because it's already shown
us eight-and-a-half mllion dollars of paid -- I'd

have every reason to believe, based on the
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hi storical payment of claims, that it's going to
come in at nmore than 17 mllion of ultimte

|l osses. So I'm-- it's alittle apples and
oranges, conparing ny selected ultimates to the
pai d | osses.

MR. AUTI O | understand what you're
saying. And at Page 60 of your report, Appendi x
5, goes along with what you just stated, that when
you | ook at claims for paynment, for exanple, take
this 2018 year we're at 21 clainms; as of 2022,

t hat number will go up, correct?

THE W TNESS: Absol utely.

MR. AUTI O Okay. So that's what's
really driving your projected |oss of 17.5, are
the anticipated increase in claim and al so
claims, throughout, from say 2018 on.

THE W TNESS: Well, what we've done
is -- one of our methodologies is estimate the
claims frequency relative to the surcharge
resident. And so despite the fact that in 2018
and 2019, we're already seeing two-and-a-half
claims per mllion and 3.25 clainms per mllion,
we're actually selecting that 1.75 clains per
mllion of surcharge revenue, based on the | onger

term averages. But that's only one of the
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met hodol ogi es we're using to come up with those
ultimate | osses.

MR. AUTIO: And in terms of -- | think
my | ast question on this issue is, when you're
tal king about the increase in clains frequencies,
are you able to attribute that to something? |Is
It because there are additional i1independent
providers in the Fund or, you know, what do you
attri bute that increase to, if you can.

THE W TNESS: Well, | guess | would
poi nt you to Page 58 of the report, which is
actually where we bring all of our clainm and
anal yses together. W do three different
met hodol ogi es. And you'll see that our selected
claimcounts are there in Colum 6.

What's interesting, actually, is the
claimcounts thensel ves are relatively stable, and
so nmy observation would be, other than the batch
claimyears, the nunber of ultimte closed clains
for the Fund are actually pretty darned stable and
wel | behaved. And so what you're really seeing
when you're conparing years, are differences in
severity. And you can see that actually on the
previ ous page on 57. The severity especially once

you adjust it for trend, varies pretty wldly,
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meeting just the close claimseverity in Colum 4.

Before you get all the claims that
aren't reported yet or aren't settled yet, you see
a couple of those years Claim 17-2011, show a
pretty significant balance in severity.

If you |l ook at the |longer termtrend, |
think you also see an upward trend in severity,
which isn't really that surprising.

MR. AUTIO: So that's actually quite
hel pful from my understandi ng. So Page 58 when we
| ook at this as a Board, you know, outside of the
batch claims, there does appear to be sone
stability in ternms of the number of clains paid.
But when we turn to Page 57 and | ook at severity,
t hose numbers obviously increased, so that just
I ndi cates that it's really the value of clains
pai d out, which is increasing out the nunber of
the claims derived eventually --

THE W TNESS: That's correct.

MR. AUTI O | think that was my final
guestion. Thank you.

MR. BARENBERG. Any ot her questions on
t hat topic?

(No response.)

Q (By M. Barenberg) We will go on to
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t he indicated surcharges for the hospital and
we'll start with Exhibit 6 on Page 47 to 49, and
t hat shows the hospital rate |level indications; is
t hat correct?

A. That is correct.

Q. Can you wal k us through that exhibit,
and | think focus on Page 2 of it.

A. So let's start on Page 48. We run
t hrough that same rate |level indication process,
where we bring the surcharges on |evel; we bring
the losses in fromthe reserve anal ysis; we adjust
for historical differences in the coverage limts;
we then make a trended or inflational adjustnment
and, you know, see the trended ultimte | oss
ratios in Colum 6.

We run the same subtotals and, based on

that information -- and you'll notice, we give a
fair ampunt of credence here to the nore recent
years, which is where all the surcharges dollars
are. We select an undiscounted loss ratio of 121
percent; same adjustments for | oss adjustnent
expenses; same adjustment for discount, which is a
16.5 percent discount of the expected | osses; sane
over head charge of 2.1 percent.

So the projected income need for the
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hospital programis 46.9 mllion; the projected
surcharge revenue, prior to, a -- you know, what
currently is 41.945 mllion, so the overal
I ndi cated base surcharge change is 11.8 percent.

Q. And where there any deficit surcharges
contenmplated in that change?

A. In that change, no.

Q. I's there one in another change?

A. Yup. So if you go forward a page to
Page 47, you'll see an exhibit very simlar to the
one we just | ooked at for the independent
physi ci ans. Fundamental difference, there's no
change in the damage caps for the hospitals;
there's no class factor change. And so the only
rate change is the rate |level indications of 11.8
percent. Alternately, the 76 percent confidence
| evel , there's an indicated change of
20.9 percent. And then those sanme anortization
schedul es from the Funding summary are pulled

t hrough here again, as we've identified in prior Q

and A, those are two illustrative exampl es,
ultimately the allocation of that $32.5 mllion is
at the discretion of the comm ssioner. So the

recommendation is that the base surcharges

i ncrease by 11.8 percent and the deficit
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surcharges be finalized once the disposition of
the 32.25 mllion is made.

Q. So just to be clear, then, your
reconmendation to the Superintendent is that the
surcharges for hospitals be increased by 11.8
percent ?

A Correct.

Q. All right.

MR. BARENBERG. Any questions on the
hospital surcharges?

MR. CLARK: This is Troy Clark.
Questi on: |'d like to direct you -- I'Il just go
I n order here, start on Page 48.

THE W TNESS: Yup.

MR. CLARK: You've got nine Number 10s.

THE W TNESS: Correct.

MR. CLARK: “"Projected | oss adjust ment
expense and percentage of | osses of 8.3 percent.”

THE W TNESS: Yes.

MR. CLARK: Exhibit 7, Page 1 on Page 50
| believe; is that correct?

THE W TNESS: Correct.

MR. CLARK: Could you wal k us through
t he makeup of this cal culation?

THE W TNESS: Sure. So the expense
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categories that have been identified as being
related to | osses are the medical panels, the
directors for the period of 2020 and 2021, the
contracts and consultants and the batch claim

rei nsurance, which was actually diverted to an
expected | oss amount. Recall that basically

what -- we're no |onger purchasing that batch
claimreinsurance, and none of the years in the
rate | evel indications, includes any of the batch
claims, so this is a way that we've actually built
a provision for batch claims into the rates in

| i eu of the reinsurance.

If you conpare those four expense
categories to the paid | osses for the last five
years on a cal endar year basis, what you'll see is
t hat averages about 7 percent. There are sone
changes in the underlying expenses for the Fund,
particularly the contracts and consultant so you
can see that junps fromhalf a mllion to about
1.1 mllion in '22. And so the selection of 8.3,
is primarily really driven by that change in the
contracts and consul tants charge.

MR. CLARK: So the shift fromthe 7 to
the 8.3 is a professional judgnent assessment and

based upon what you see as the increased rate for
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2022, yet, if we were to add up the individual
conponents of 2022, the .8 percent, 3.2 to 4.1,
woul d you end up with 8.1 percent, so you're going
beyond the averages?

THE W TNESS: "' m goi ng above the
averages for 2022.

MR. CLARK: And then one | ast question
on this. Is it fair to say that that 4.1 percent
in 2022, or the 4 percent, overall, let's go to
that, go to the batch claimexpected | oss that we
are assessing a charge and expect a charge to the
Fund, historically, | understand the report's just
a policy for reinsurance no | onger due, however,

t hat would only occur if there was a decision to
go outside of the paranmeters that the current PCF
regul ations call for, are only a limt on three,
up to three clainms by any one provider. So this
is building in an expense that says we're going to
violate the current regul ation.

THE W TNESS: That's not how | interpret
it. To me, a batch claimis a sustained pattern
of behavior that is treated as a single claim
lt's not multiple claims. A batch claim by
definition, is a sustained pattern of behavi or

that is treated as a single claim
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And so that's what this is protecting
against, is an interpretation that a sustained
pattern of behavior by a physician, by a hospital,
is treated as a single claimand doesn't run into
t hat protection in the Act. But cl ainms of that
type are not reflected in the ten years of
experience that I"'musing in the rate indication,
so | want to be really clear what that is.

MR. CLARK: So make to certain |I'mclear
on that, I'mgoing to ask a follow-up questi on:
Are you saying that this batch claimestimte is
If there is a | egal decision over the definition
of occurrence that happens to a single patient,
mul ti pl e defined occurrences, thereby, it's not
limted to the three incidences that are out
there, but it could have a stacked or a two,
three, four times payout that exceeds the limts.

THE W TNESS: Correct. A batch claim
i nherently, because of the way -- stepping aside
fromthe PCF for a mnute -- the whole challenge
created by a batch claimis it's treated as one
occurrence and as a result, it doesn't expose
multiple policies, it doesn't create nultiple
clainms, it creates a single claimat the beginning

of that pattern and behavior that tends to have
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the effect of being a single claimw th much, much
hi gher severity. In that scenario, it would
certainly provide nore exposure to the PCF than if
each of those individual events was created as a
separate claimand a separate occurrence.

MR. CLARK: But it could involve
mul ti ple patients; in other words a cl ass
action --

THE W TNESS: That's an interesting
guestion. | can certainly see a couple of
different scenarios where a sustained pattern of
behavior related to the sanme patient or a
sust ai ned pattern of behavior related to nmultiple
patients.

CHAI RMAN RI TCHI E: As a follow-up to
that, so we still have these caps, you're saying
t hat there would be this batch claim but it would
still not exceed the cap because it was a single
claim so whatever happens --

THE W TNESS: Which cap are you
referring to?

CHAI RMAN RI TCHI E: The applicabl e cap,

t he hospital cap, the independent physician cap.

THE W TNESS: Are you tal king about the

nonmedi cal damage cap, or are you tal king about
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t he nunmber of claims cap?

CHAI RMAN RI TCHI E:  The nonmedi cal damage
cap.

THE W TNESS: So the nonmedi cal damage
cap would still apply --

CHAI RMAN RI TCHI E: Ri ght .

THE W TNESS: -- to that batch claim

CHAI RMAN RI TCHI E: Ri ght . So that way
it's not triggering an increase in number of suits
and liability from that aspect, but it is
triggering increase of severity.

THE W TNESS: Of medical severity, yes.
Specifically, yes --

CHAI RMAN RI TCHI E: Ri ght .

THE W TNESS: Just to close the thread
the follow ng page, 51, shows the same anal ysis
for the expense categories of the Fund that are
viewed as not related to the |osses, so you'll see
| T, enpl oyee services rent and so on, the shift to
Integrion is kind of cooked into this and
certainly affects nmy selections. The expense
structure for the PCF in 2018 was fundanentally
different. And so you'll see, again, that based
on everything we're seeing going on here, our

prof essional judgnment in conversation with
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| ntegrion and with the I nsurance Departnment, was a
provi sion of 2.1 percent.

MR. AUTIO: This is Nick Autio. | had I
guess one area of questions and, really, this is
probably just me being horrible at math, but when
| conpare the table that's in Exhibit 4 at Page 2,
which is on Page 44 of your report, with the
simlar table Exhibit 6, Page 2 of Page 40 of your
report, |ooking at Colum 16 both of those have
| oss ratios, on Page 44 addresses physicians and
surgeons, when | | ook at those |oss ratios and see
that there were four years where it was well under
or at |east a hundred percent |loss ratio and
not hi ng over 155 percent, when | conpare that to
the trended out | oss ratios for hospitals and see
that, you know, there's no year that's been under
110 percent and there was sone years nore than 200
and 300 percent, my range is, | can't wrap it
around that when we get to the projected
di scounted |l oss ratio for physicians that are
119 percent, and 121 percent for hospitals, how do
t hose numbers work? Can you help me understand
why there's just two percentage points difference
in those numbers when the |loss ratios historically

are so different?
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THE W TNESS: | think you' ve got to only
assign as nmuch credibility to the ol dest hospita
years as the surcharge volume suggests. The wor st
hospital years were during periods of time when
only one or two hospitals systens were in the
Fund. Il think if you focus on the 2017 through
‘22 years, the hospital |oss rate years are
relatively stable, however, | think you' ve also
got to keep in mnd how much uncertainty still
exists in those ultimate | osses for the hospital.

So if you flip back a couple of pages to
Page 46, we're still talking about an environment
where we've got $81 mllion of paid | osses and
al most $200 mllion nore in ultimte | osses.
There's still a tremendous anmpunt of uncertainty
i n how the hospital programultimte |osses are
going to play out, sinmply because of the nature of
how | ong it takes for those clains to get reported
and how Il ong for these clains to get closed.

Having said that, if | focus ny
attention on that 2016 to 2020 period, where at
| east | know some | eading indicators based on
nunmber of reported clainms and paid clainms to date,
| think the 121 is a pretty reasonable expectation

for what we think the hospital loss ratio is going
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to be next year.

For the docs, yes, there's nore

uncertainty, positive and negative. And we've

tried to strike a balance -- it's part

of the

reason we show those different subtotals on Page

44. We want to illustrate that, yeah,

there's a

coupl e of pretty poor years in the m ddle of that

ten-year period, but there's some good years

bef ore and after, and so we think that
pretty reasonabl e expectation, taking
experience of this ten-year period in
totality.

MR. AUTI O And the changes

119 is a
t he

its

t hat wer e

made in 2021 to the Medical Mal practice Act, as

you're aware, the cap on independent physician,

went up slightly, but it's still under

a mllion

dol l ars cap on hospitals is north of 4 mllion,

t hink, just froma comobn sense standpoint, that

could result in the frequency of clainms against

hospitals, they're sinply nmore val uabl

l'"'ma Plaintiff's attorney and | have

e claims, if

a choice

bet ween sui ng i ndependent physicians or a

hospital, | m ght sue the hospital because there's

a higher cap, it could lead to a great

in claim against hospitals. |s that

er frequency

account ed
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for at all in your analysis?

THE W TNESS: To the extent we're
keepi ng an eye on those claimcounts, yes. But,
candidly, as | just said that the reporting | ags
on those clainms, we literally don't have any paid
dollars for the hospitals for the |last two years.
And so, if you're telling me if |I'mnmonitoring the
claimfrequency since the reform sure, the
hospital frequency since the reformis zero so
far, so it's just too early, even frommy first
| eadi ng i ndicators, which would be a reported
claim to see if the reforns are having any
mat eri al inmpact on frequency. |It's just too early
to tell.

MR. AUTI O That makes sense. And as we
tal ked about and we were discussing the proposed
surcharges for physicians, even |ooking back for
physicians to 2018, there is still tons of
out standi ng clainms, potentially, and we want to
know what those nunbers actually | ook |ike for
years to cone; is that correct?

THE W TNESS: Wth certainty.

MR. AUTI O Okay. And so we have no
claims to come through for hospitals over the | ast

two years --
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THE W TNESS: For the last two accident
years, just to be clear.

MR. AUTI O Okay. For the last two
acci dent years, okay. All right. So we really
have no good data, it's just sinmply speculation to
try and determ ne what i nmpact those changes woul d
have on frequency?

THE W TNESS: | think it's still very
early days.

MR. AUTI O Thank you.

CHAI RMAN RI TCHI E:  Any ot her questions?

MR. DEKLEVA: This is M ke Dekl eva,

M. Walling, can you hear me?

THE W TNESS: Yes.

MR. DEKLEVA: | just have some questions
for you about the hospital surcharge rates and how
they're cal culated, and |I'm | ooking at Page 47,
Exhibit 6, and if |I'm understanding correctly, the
i nformati on that you provided us with regard to
the indicated assessnent percentages rate changes,
woul d be essentially aggregated rate |evel changes
for all of the hospital, as |I'm understanding it,
and please correct me if |I'mincorrect about that,
but nmy question is, when the surcharges are set

for each individual hospital, is there a modifier

Page 43

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ W N P

N T T N T I I T S S e e
o A W N P O © 0O N O 0o »~ N~ O

t hat applies, based on each hospital's experience?

THE W TNESS: At this point in tinme, |
don't know there is. There was historically
essentially an experience rating nmodification, but
| don't believe that's in place at this tinme.

MR. DEKLEVA: Okay.

So, in other words, what you understand
to be happening is that the aggregated percentage
I ncreases are applied across the board and ny
guestion is, would it be appropriate to include a
nodi fier to set surcharge levels for individual
hospitals, for exanple, based on the nodifier or
the ultimate |l oss ratio contained in the table on
Page 23.

THE W TNESS: | would not reconmmend
using the data on Page 23, as the basis. |If the
broader question is, "Wuld it make sense to have
sonme kind of experience nmodification?" It's hard
to tell. But, |I think that a justification could
be made for some Iimted experience nmodification
factor.

MR. DEKLEVA: And what woul d that
normally be based on, in your experience? Wuld
it be nunber of clainms to hit the primary | ayer

for example, or nunber of closed claim or dollars
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t hat have actually been paid out on those cl ains
or sonme other information that could be used to
form that experience nodifier?

A. Hi storically what we did is we ignored
the two nmost recent years, because the data is so
green, and | think we | ooked at the previous five
or six years. W focused on actually the
underlying clainms data, both frequency and
i ncurred | oss dollars, as a way of saying, "Mre
claims in the primary |ayer are indicative of nore
potential for |losses in the PCF | ayer."

There isn't any specific prescribed
met hodol ogy for doing the kind of experienced
modi fication that you're | ooking at, there are
some general rules of thumb that apply, but the
chall enge here quite candidly is exactly how | ong
it takes for clainms in the PCF | ayer to be
reported and settled and that report |ag and that
settlenment |ag, just sinply make doing
modi fications very difficult.

MR. DEKLEVA: Do you see these types of
nmodi fiers being used in some of the other states
where you fulfill a simlar role to what you're
doi ng here in New Mexico, for exanple, in Kansas

or Indiana, or is it nore that those states al so
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set the hospital rates on an aggregated basis?

THE W TNESS: | don't work on Kansas or
| ndi ana, |'ve | ooked at the Indiana, but not in a
|l ong ti me.

MR. DEKLEVA: Okay, | m sspoke, | guess

maybe it was W sconsin that you said that you --

THE W TNESS: Yeah, W sconsin, | don't
know t he hospitals are in. 1'd have go back.

MR. DEKLEVA: Okay.

THE W TNESS: But |ike the Virginia
Birch Funds (phonetic), for exanple, or the New
Yor k Medical Indemity Fund, or the Florida
Neur ol ogi cal Injury Conmpensation Associ ati on,
don't have experience based adjustnents to their
f ees.

MR. DEKLEVA: Okay. Let ne ask you a

guesti on about Table 23.

If I understand your testinmony
yesterday -- sorry, not Table 23, but the table on
Page 23.

THE W TNESS: Yup.

MR. DEKLEVA: -- I'mtrying to flip
there so | can accurately -- it's the allocation
of outstanding |osses by hospital. If |

under st ood your testinmny, you were asked to put

Page 46

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N T I I T S S e e
o A W N P O © 0O N O 0o »~ N~ O

this table together, but it's not really formng
your opinions, per se, in terms of your ultimte
concl usions and how the rate should be set for the
hospitals; is that a fair way of saying it?

THE W TNESS: It is an informational
item It doesn't affect my primary charge, which
Is to estimate the current fund deficit and to
provi de an actuarial estimate of indicated
surcharge |l evels for next year.

MR. DEKLEVA: Okay.

THE W TNESS: So it doesn't -- it
doesn't informeither of those two areas of scope.
Al so, just for your benefit and maybe for others'
benefit, the allocation -- | described the
all ocation yesterday, but if you | ook back at
Appendi x 19 which starts on Page 83, it actually
has the details by facility of how the surcharges
were all ocated by hospital system by year, so you
can kind of see in gory detail.

So if you're interested in actually
seei ng what our met hodol ogy was, you can certainly
take a ook at that. And that's the work paper
t hat supports the table on Page 29.

MR. DEKLEVA: Okay. Thank you. A

coupl e of other questions.
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Wth regard to the physician surcharge
rates that are assessed agai nst the hospital,
mean, you're aware that the hospitals pay a
surcharge for the facilities and then they pay a
separate surcharge for the enployee providers; is
that right?

THE W TNESS: Yes.

MR. DEKLEVA: First of all, do you know
whet her the enpl oyed physician clainms are backed

out of the analysis on the hospital surcharges

si de?

THE W TNESS: Un actually, if you dig
into the clainms, |1'd have to go back and
doubl e-check, but the last | |ooked, there were

either no claim assigned to the W2 physicians, or
only one or two. The |osses have all been
all ocated to the hospital side of the house, which
| found really interesting. So --

MR. DEKLEVA: Okay.

THE W TNESS: It was somet hing --

MR. DEKLEVA: Who is doing the
all ocation, if you know?

THE W TNESS: | don't know.

MR. DEKLEVA: Okay. Let ne ask you a

coupl e of questions --
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THE W TNESS: | think there m ght be
some reasons outside the scope of this discussion
why the claim are being allocated to the
hospitals.

MR. DEKLEVA: Okay. Let me ask you sone
gquesti ons.

' m going ask to you turn to Page 9 to
zero of your report.

THE W TNESS: Yup.

Can | ask a kindness, can we take a
t wo- m nute necessary break?

MR. DEKLEVA: Of course. ['"'mfine with
t hat, yeah.

CHAI RMAN RI TCHI E: Yes.

(Recess taken from 10:13 to 10:17.)

CHAI RMAN RI TCHI E: Let's return to the
heari ng, pl ease.

Pl ease repeat again what page we're
going to in the question.

MR. BARENBERG. We were on Page 90.

CHAI RMAN RI TCHI E: Ni nety, okay. I
don't see M ke back yet.

MR. DEKLEVA: Are we back on the record?
This is M ke Dekl eva.

CHAI RMAN RI TCHI E:  Yes.
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MR. DEKLEVA: Okay.

So, M. Walling, do you have Page 20 in
t he packet of materials in front of you?

THE W TNESS: Yes.

MR. DEKLEVA: Okay. And so, my question
s, if you look at Colum 3 -- and just for the
record, this is the allocation of the ultimte and
out standi ng | osses by hospitals, and |I'm | ooking
at Colum 3, which is the |Ioad for enployer
provi der surcharges, can you explain what that
colum meaning is, or what the |oad for enployer
surcharges is.

THE W TNESS: Sure. MWhat's in Colum 2
I's purely the hospital surcharges and doesn't
reflect the W2 enpl oyed physician surcharges, and
there were some |limtations in the data that was
avail able to us, so what we ended up having to do
I's use the data from | think it was 2021, where we
did have the hospital surcharges and the enpl oyed
physi ci an and surgeon surcharges, we used that
ratio from 2021 to allocate back to the prior
year.

So what you'll see is we have data for
22, we have data for '21, all of the prior years

are the sane relationship between the enpl oyed
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physi ci ans and the hospitals, so it's sinply a way
for us to estimte as best we can, what the

rel ated physician surcharges are as a percentage
of the hospital surcharges.

MR. DEKLEVA: Okay. So you kind of read
my mnd on where | was going with that. Wy
gquestion -- you probably answered it, but I'l
just ask it in this way: 1In |ooking at that | oad
f or enpl oyer provider surcharges, it stayed
constant at .816 from 2009 to 2021 and then for
2022, it increased to 1.034. And if I'm
understanding -- well, rather than me trying to
recite back what my understanding is, which wl
probably be incorrect, can you just explain,
again, what that increase is based on.

THE W TNESS: |Is the actual surcharge
revenue for the physicians in '22 relative to the
actual hospital surcharges in '22.

MR. DEKLEVA: Okay.

THE W TNESS: So the two years that we
have data for are 2021 and 2022. The assunpti on
in this allocation is that the prior years wil|
all look Iike 2021

MR. DEKLEVA: Okay. Let ne ask you a

guesti on about physician surcharge rates, and |'m
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going to pull up to Page 41 of your report, just
| et me know when you get there.

THE W TNESS: ' mthere.

MR. DEKLEVA: You have that in front of
you?

THE W TNESS: | do.

MR. DEKLEVA: Okay. And my question is,
I f you | ook at Colums 2A and 2B, the hospital and
out patient healthcare facility enpl oyed provider
rates are quite a bit higher for class than those
rates for the independent providers, and |I'm just
wondering why that is or what that's based on.

THE W TNESS: W recollection -- and |I'd
have to do a little research on this -- was, the
di vergence is that the enpl oyed providers
surcharges followed the hospital surcharge change,
rat her than the independent provider change. So |
think that's actually the history, is that the
hospital enployed providers surcharge changes over
the last, | forget how many years, have actually
foll owed the hospitals rather than follow ng the
I ndependent providers. They used to be the sane,
but | believe the divergent was that the W
empl oyed providers started followi ng the

I ndependent change -- not actually the independent
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change, but the inmplemented hospital change. And
Il wish | could tell you when that started, but |
don't recall.

MR. DEKLEVA: Do you know why that is?
Because |l et me just give -- kind of give you a
hypot hetical that will sort of maybe help you
understand kind of what I"'mthinking is, | --
well, et me ask it this way: |Is there any
i nformati on or data that you' ve seen that would
i ndi cate that, for exanple, an obstetrician
practicing as an enmployed W2 physician in a
hospital, has -- presents greater risk to the Fund
t han an i ndependent obstetrician? Do you see ny
poi nt ?

THE W TNESS: | do. | guess ny
observation would be, because of the way that the
hospital clainms data for the PCF is allocated
bet ween the hospitals and the physicians, it's
candidly inpossible for me to come to any
concl usi on about how the W2 enpl oyed physici ans
experience conpares to the i ndependents.

MR. DEKLEVA: Okay.

And so, your -- if |I'munderstanding
what you told us earlier, it's just sinply foll ow

the rate for the hospital enmployed providers is
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simply followi ng the assessed rate for the
hospitals thensel ves; is that correct?

THE W TNESS: The approved percent
change in surcharge | evels, yes.

MR. DEKLEVA: Okay. Do you know, in
your experience in working in other states on
simlar funds, whether that -- this is universally
true, or have you seen it where either these
empl oyed provider rates and i ndependent provider
rates are either the same or even inverse to what
we see here, where the hospital enployee providers
actually have a | ower surcharge than the
| ndependent providers?

THE W TNESS: As | sit here, | don't
remenber any situations where they're different at
al | .

MR. DEKLEVA: Okay. So they're normally
the same?

THE W TNESS: Yeah, that's ny
recol | ection.

MR. DEKLEVA: Okay. And why is that, if
you know?

THE W TNESS: | think you run into the
probl em of sinply not having enough clainms data to

di fferenti ate.
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MR. DEKLEVA: Okay. | think that's it
for now. Thank you, M. Walling.

THE W TNESS: Um hum

CHAI RMAN RI TCHI E: Question to follow-up
on that. Is it your understanding that the cap
for independent physicians is the same as the cap
for W2 physicians?

THE W TNESS: Requires a | egal
interpretation and |I'm not an actuary -- |I'm an
actuary.

Il will say this, we organized the data
with the independent physicians and surgeons,
separate and distinct fromthe hospital and their
W2 enpl oyed physicians, and that's how we've
chosen to organize the data. And, candidly, it
has to do with that issue of trying to unravel how
you woul d all ocate each of those hospital clains
bet ween the enpl oyed physician and the hospital.
It's a data chal |l enge.

CHAI RMAN RI TCHI E: Okay. Any ot her
gquestions on the hospital surcharges?

MR. BARENBERG. Those were the main
subjects. There was one additional topic that was
new to the report this year which was | abel ed

"Il lusory Coverage," that was covered on Pages 10
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and 23, | believe they were identical, so |l
show 23 on the screen. What was the concern that
you addressed with this issue?

THE W TNESS: It was communi cated to ne
that there's some allegation that the underlying
coverage for some of the hospitals was being
alleged to be illusory and that creates all sorts
of issues downstream but it felt inportant to ne
clarify that, just because a hospital chooses to
purchase a | arge deducti ble policy or chooses to
use a captive insurance conmpany for some | ayer of
their insurance funding, doesn't in any way nmake
t hat coverage illusory, it's sinmply a different
risk financing mechanismthan using a traditiona
I nsurance conmpany. There are still valid
I nsurance policies being issued, there are still
substantial regulatory oversight, and so | find it
pretty hard to -- hard to agree with the idea that
using a different insurance mechani smthan a
first-dollar guaranteed cost insurance policy,
somehow makes the coverage illusory.

MR. BARENBERG. How is a | arge
deducti bl e policy different than self-insurance?

THE W TNESS: On a | arge deductible

policy, there is still a first-dollar policy
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| ssued and then the insurance carrier recovers the
deducti bles fromthe insured. So in the case of a
default of an insured on a |arge deductible
policy, literally the carrier would be required to
drop down and provide first-dollar coverage.
MR. BARENBERG. And for the PCFs
pur poses, what is the difference between a | arge
deducti bl e policy and a regular insurance policy?
THE W TNESS: There's -- it's just |ike

your personal auto or your homeowners' policy
t hat, you' ve got an obligation to pay the first
t housand dollars for every collision claimthat
you have with your car and on a | arge deductible
policy for a hospital they m ght be responsible
for the first hundred thousand doll ars,
quarter-of-a-mllion dollars for each and every
claim beyond the prem um they've paid for the
policy itself. So there's an additional financi al
obligation to fund the deductible for the claims.

Q. And what if the deductible is equal to
t he coverage?

A. That's typically known as a fronted

policy, where the conpany issuing the policy is

not in a risk-bearing position. Still insurance
still regulated as insurance, it's simply a fully
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reinsured transaction, but if it's a |arge
deducti bl e policy, that front-end carrier

has a the financial obligation in event of
i nsol vency of the insured, and because of

woul d actually typically require a pretty

substantial amount of collateral to suppor
| ar ge deducti bl e.

MR. BARENBERG: What woul d the p
i ndi cations be of retroactively disqualify
heal t hcare providers on -- based on what's
called illusory coverage?

THE W TNESS: It would be a | ogi
nightmare. Trying to figure out how to un
t he surcharges that have been paid, the cl
t hat have been paid, verdicts and settlenme
have been arrived at, the frictional cost
trying to come to some satisfactory resolu
all those issues, not to nmention the ones
come up in the future, would be a logistic
ni ght mre that would have massive, nmassive
frictional expenses associated with it.

MR. BARENBERG. That is my quest
that topic. Are there any questions of
M. Walling.

CHAI RMAN RI TCHI E: | think, yeah
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open it up to allover questions --

MR. BARENBERG. Well, we have a couple
of the other topics that were added.

So a question canme in |last night or
yesterday afternoon, and this refers to one of the
docunments in Sout hwest Gastroenterol ogy
Associ ates' intervention packet where it conpared
ot her patient conmpensation funds. And |let nme know
i f you need to see specific portions of the
docunments, but there is the table --

THE W TNESS: Can | grab a copy of the
hard copy? Got it.

MR. BARENBERG. So, beginning on the --
this was the -- | have it up on the screen where
It tal ks about other states and then at the bottom
of the first page there's a conparison of other
patient conmpensation funds and that table
continues. And so the question that cane in is,
“I n your opinion, what are the contributing
factors with these other funds that make them nore
robust and nmore sound than New Mexico's fund?"

THE W TNESS: First and forenost, |
woul d observe that in both Indiana and W sconsi n,
there's pretty substantial tort reformin place.

The mandatory nature of the Wsconsin fund is
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certainly an appeal. But the one nunber that
really needs to be on here and isn't, is the
current surplus, the current fund bal ance of these
funds and the current invested assets.

Last | checked, W sconsin has over a
billion dollars of invested assets that are a
segregated account in the Wsconsin State
| nvest ment Fund, so they have investnment managers
wor king very hard to generate really pretty
excell ent returns on those invested assets and it
throws off a significant anmpunt of investnment
Il ncome every year, which is used to subsidize the
ot herwi se i ndicated surcharges in W sconsin.

Same thing with Indiana, they are in a
surplus -- a positive surplus position or a
positive equity position, if you want to think of
it that way, that allows themto acconplish some
pretty positive things.

M Care is a challenge. M Care has gone
t hrough struggles not dissimlar from New Mexico's
and there's a nmyriad of issues that have
contributed to their deficit and also results in

M Care being phased out. Their deficit position,

their unfunded liability is just over a billion
dol l ars, as you see in the handout. M Care has
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